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Virginia Law Register. 

Vol. IV.] JANUARY, 1899. [No. 9. 

THE CONSTRUCTIVE POSSESSION OF A CLAIMANT BY 
ADVERSE POSSESSION. 



In a former article, published in the May number of the Register, 
the writer endeavored to maintain the position that no constructive 
possession could be given to a "disseisor" either under the Virginia 
statute or at common law. 

Mr. Paul Pettit, in an able paper, appearing in the July Registek, 
has scored a good point in his attack on the "corollary," of which so 
much has been said in the previous discussion of the subject of " ad- 
versary possession." 

But the reason of the law for not giving constructive possession to a 
disseisor is not based upon that corollary. And whilst the writer con- 
fesses that the faulty logic concealed in the corollary in question 
escaped him, it is still contended that Mr. Pettit' s position is not well 
taken, when he says: 

"If, then, the truth of the corollary be denied, there would seem to be no ob- 
jection to admitting Mr. Minor's contention, that the statute may be applied equally 
to the possession of the junior and of the senior grantee." 

The reasons upon which this contention is based are set forth in said 
former article, and need not be repeated here. 

A "disseisor" was theft considered to be, in the accurate meaning 
of the term, one who wrongfully enters upon and ousts an actual pos- 
session or seisin in deed of the true owner. And it was there con- 
cluded that no constructive ' ' disseisin ' ' of such seisin in deed was given, 
at common law or by our statute, to the claimant by adversary posses- 
sion. This was where the possession was not vacant — where the ouster 
must necessarily be worked by a " disseisin. ' ' 

We come now to the more difficult question of the case where the 
possession is vacant and a stranger enters and claims title by ..adversary 
possession. Was the latter, by the common law, ever given con- 
structive possession ? 

If the latter entered with a mere claim and without color of title, it 
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is admitted by all authority that he can have no constructive posses- 
sion. It may be laid down as uncontroverted that without title or color 
of title there can be no constructive possession. 

But, if there be color of title, how then ? 

Although this question is well settled in Virginia, it may be of in- 
terest to the profession to trace, if we can, the doctrine on this subject 
to its common law origin; and it may be of practical value in throw- 
ing light upon the question, which is yet open in this State, recently 
discussed in the pages of the Register. 

The discussion may be prefaced with the statement, that he who 
enters with color of title merely, is without title. He has but the 
shadow and not the substance. And the question may assume this 
form : Did the common law give the same consideration to the shadow 
as to the substance of title — more especially with the former in the 
hands of a wrong-doer when the latter was in the hands of the right- 
ful owner ? 

Upon the first consideration, and without having in remembrance 
the gradual crystalization by the common law of certain necessary 
canons of real property, the answer to this question, that at first sug- 
gests itself, may be different from the correct answer. 

Tracing it, then, to its source, and following thence the intricate 
and devious windings of the common law, let us see to what conclu- 
sion we may be led. 

In the first place, real estate, by the common law, could not pass 
but by livery of seisin or transfer of the corporal possession. The 
livery might be with or without writing. The most ancient was with- 
out writing and accompanied only by a verbal statement of the gift, 
which verbal statement consisted in words of gift and a sufficient de- 
scription of the metes and bounds of the land to locate it. 

An illustration given by many of the common law writers is that of 
the transfer of a freehold by Ephron to Abraham, saying: 

" I give thee the field of Macphelah over against Mamre, and the cave therein 
I give thee, and all the trees in the field and the borders round about; all which 
were made sure unto Abraham for a possession, in the presence of many witnesses." 

Where a writing was used or verbal statement of description, the 
land did not pass by reason thereof; but only by force of the delivery 
of the actual possession. 

This delivery might be on or within view of the land, provided that 
in the latter case entry was made in the lifetime of the giver. 
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About the time of the Conquest, all estates in land were called 
' ' fees. ' ' From this came the term ' ' feoffment, ' ' signifying the giving 
of a fee. 

Under the feudal tenure, the delivery of the possession was an in- 
vestiture of the feud and the beginning of the feudal relation between 
the lord and tenant, which could not be terminated by the tenant with- 
out the consent of the lord, and vice versa. 

It was the policy of the feudal system to require some one to be 
always in actual possession of the land, who should render the feudal 
Bervice. If the tenant abandoned this possession and some one else 
obtained it, the tenant might lose his right to the feud, and the lord 
might invest another with it in his stead. No one could be the tenant 
of a feud who was not a freeholder. No one who had an estate for a 
less duration than for his own life or that of another, was considered a 
freeholder; and none but a freeholder was considered to have the 
possession of land. It is true estates of less duration were sometimes 
held under the freeholder, such as for terms of years. But this was 
by sufferance of the lord, not under authority from him. The lord 
looked only to the freeholder to keep the possession and to render the 
required feudal service. If the freeholder relied upon his tenant, 
known as a termor, to hold the possession for him and render the feudal 
service in his stead, it was all well, so long as this was done. In that 
case the possession of the termor was considered the possession of the 
freeholder; but the latter, by trusting the former with the possession, 
exposed himself to the risk of the loss of his feud. For, as the title 
to land passed merely by delivery of the corporal possession, possession 
and the freehold became synonymous terms. It was not considered 
necessary in the most ancient times to look beyond the possession. If 
one was in possession he was considered to have the legal possession, 
and the only possession recognized by the lord, namely, he was con- 
sidered to have the freehold. So that any one in possession of land, 
might, by delivery of the possession, pass the freehold therein, although 
his estate was in fact less than a freehold. And thus;, as possession 
carried with it this presumption of ownership, it became the means of 
transfer of title, without regard to the true ownership. Hence, although 
a person was in possession of land by disseisin, deforcement, abatement, 
discontinuance or intrusion, still, as he had the possession, he might by 
delivery of it transfer the possession to another. And as possession 
passed the title, a freehold was passed. As a freehold could not be 
transferred but by delivery of the possession, it became the rule that 
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delivery of the possession by any person having it could not be made 
without having the effect of transferring the freehold. 2 Tho. Co. Lit. 
332 to 335 and notes. Also see Mr. Butler's notes, 2 Tho. Co. Lit., top 
p. 786-7; Zldem, top p. 643-4; 2Blackst. Com. 310, 311; 4 Cruise's 
Dig., Tit. 32. ch. 4, sec. 1 to 27; 2 Prest. Conv. 237; 4 Kent's Com. 
480-4. 

But, it will be observed, there were two things indispensably neces- 
sary to a giving of a fee or feoffment. First. Actual possession in the 
feoffer. This may have consisted in a pedis positio on a part of the 
land, if of the true owner. It must have been a pedis positio on the 
whole land, if of a wrong-doer, as the jmter has endeavored to main- 
tain in his preceding article. Second. Actual possession must have 
been delivered by such a feoffor to the feoffee by livery of seisin. 

It will, therefore, be further noted, that no mere entry upon land, 
whether by disseisin or upon a vacant possession, and taking possession 
of it, with whatever claim of right' or title, could give the party so 
entering any possession of the land or title to it that the common law 
gave any recognition to, beyond the pedis positio of the party so en- 
tering. No mere claim of livery of seisin could do this. There must 
have been actual livery of seisin from one having the actual seisin at 
the time of the livery. 

But the case was different as to his feoffee after the wrongful claim- 
ant had acquired pedis positio on the whole land. A disseisor, abator, 
deforceor, discontinuor or intruder must continue to hold his pedis 
positio of the whole land, by the common law, in order to be con- 
sidered as in possession of the whole, but he might transfer that pos- 
session to another and his feoffee stood upon higher ground. The 
latter was given, by the common law, constructive possession of the 
whole land, if he acquired a pedis positio of only a part, under his 
claim of title. 

This result flowed from the common law rule that he who was in 
possession in his own right, be the right good or bad, derived from 
some one else and not for the first -time tortiously assumed by himself, 
was presumed to have the freehold or true title; and, so, was given 
the benefit of all the constructions of law to which the holder of a 
freehold was entitled. That is to say, as the delivery of the posses- 
sion passed the title, the common law never looked further back than 
the beginning of the possession to see if it was in fact delivered. 
It never went back of the first transfer to inquire whether the interest 
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in the person by whom the first transfer was made was in fact a free- 
hold — if he had in truth the true title. 

In those primitive days such an inquiry was unsuited to the manners 
and customs of the people. Hence the existence of the rule that 
transfer of possession should pass title; and hence the examination of 
titles was cut short by presuming that the feoffee in possession was 
lawfully in possession — i. e., held the freehold or true title. 

To put it differently: One who was in possession of part of land, 
under livery of seisin, had what in modern times is given to the true 
owner. He was given constructive possession to the extent of the 
bounds contained in the description accompanying the livery. A 
verbal description was anciently, as we have seen, as good as a written 
description. But the former was, in time, superseded in practice by 
a written description, called the charter of feoffment. The latter was 
in form very similar to modern deeds of conveyance. 

It is important, however, to bear in mind what we have seen above 
to be true, namely, that in the most ancient times such a position, by 
one not having in fact the true title, could be acquired only by a 
feoffment. That a feoffment could never be made, unless the feoffor 
had the true title, or exclusive possession of the whole land, at the 
time of the feoffment. 

The mere presence upon any part of the land, even of a lessee of 
the feoffor, was fatal to a feoffment and prevented its taking effect. 
And this was true, although even the true owner endeavored to make 
a feoffment. 

"A man makes a lease for years, and afterwards makes a deed of feoffment 
and delivers seisin, the lessee being in possession and not assenting to the feoff- 
ment, this livery is void; for, albeit the feoffor hath the freehold and inheritance 
in him, yet that is not sufficient, for a livery must be given of the possession also; but 
if the lessee be absent and hath neither wife nor servants (though he hath cattle) 
upon the ground, the livery of seisin shall be good." 2 Tho. Co. Lit. 350. 

We see, therefore, that it was impossible for a feoffment to be made 
by any one other than the true owner of land so long as he had a pedis 
positio upon any part thereof. 

Hence, it was a thing impossible, at common law, for any adverse 
claimant to obtain this vantage ground as to constructive possession of 
any part of any land whilst the true owner had a pedis positio upon 
any part of it. 

Where the true owner had such pedis positio, no adverse claimant 
could ever enter under livery of seisin or feoffment; that is to say, a 
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"disseisor " (using the term in its common law and correct meaning), 
could never have constructive possession. 

In other words, constructive possession could be obtained only to land 
upon which the true owner had no pedis positio at the time of the 
entry of the wrongful claimant. 

It is true we find in the books expressions which would seem to 
warrant the idea that a feoffment could work a " disseisin." But this 
is met at once with the proposition that, if this could be so, then might 
an adverse claimant have acquired constructive possession at common 
law to a part of land, of which the true owner had a pedis positio upon 
another part. We have seen that this was impossible according to the 
rules of the common law. 

And, a careful examination of the authorities will disclose that ' ' dis- 
seisin " has been used in the books with different and sometimes inac- 
curate meanings. Disseisin at election and the entry upon mere legal 
seisin have been confused with the true meaning of disseisin. 

Mr. Butler, in his note upon the case of Taylor v. Horde (2 Smith's 
Lead. Cas., top pp. 644-612), in which he strenuously contends for 
the position that a feoffment worheth an actual disseisin ; Mr. Knowles 
in his argument in the same case; Mr. Preston, in his work above re- 
ferred to; Chancellor Kent, in his Commentaries, Vol. 4, p. 482-3; 
Lord Coke and Littleton (4 Cruise's Dig., Tit. 32, sec. 33 to 35), 
where they speak of a feoffment operating as a "disseisin" or "con- 
structive disseisin, ' ' manifestly refer, not to a disseisin at all, but to 
the mere entry upon a bare legal seisin, or vacant possession, and the 
holding of possession thereafter. Nowhere has any writer contended 
and nowhere can any case be found in which it has been held that, at 
common law, any one could be disseised and thus ousted of an actual 
seisin by a feoffment, or that there could be any constructive disseisin 
of an actual seisin. And the fact is, that in none of the cases referred 
to by the writers mentioned, was ouster from an actual seisin considered. 

The point which was so ably elucidated by Lord Mansfield, in his 
celebrated opinion in Taylor v. Horde, and decided in that and sub- 
sequent cases, and which was so strenuously contested by the counsel 
in that case and by the eminent writers, Mr. Butler and Mr. Preston, 
was not as to whether a feoffment could operate as an ouster of an 
actual seisin, but whether it would so operate where the true owner had 
no actual seisin, and the tenant was holding the possession for him, 
whether the tenant could make a feoffment and so pass the freehold. 
It was held, in the case of Taylor v. Horde, that anciently this could 
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be done by a feoffment by the tenant to a stranger when there was bona 
fides on the part of the feoffee — no collusion by which the tenant was to 
be benefited — but that this rule had been changed in later times. 
Mr. Butler says in his note, 3 Tho. Co. Lit, top p. 646: 

"The judges of King's Bench, in the opinion delivered by them in 1774, say, 
that ' where the books speak of feoffment in fee by tenants for years, and that the 
fee simple passes thereby, it is to be understood of those feoffments of old, attended 
with livery and actual transmutation of possession from one man to another; that 
feoffments from having been the only conveyance of land, for a long term of years, 
have languished into mere form, and are nothing more than a common convey- 
ance ; that their grandeur and efficacy is lost ; and that without actually trans- 
ferring the estate from one man to another, they mix with the community of all 
other assurances ; that the name of these feoffments and the remembrance of them 
remains and survives them, however imperfectly, after the practice of making 
tbem, and consequently their solemnity is quite at an end.' " 

This was said, however, with reference to the operation of a feoff- 
ment made by a mere tenant. 

Mr. Butler stoutly contended for the ancient efficacy of feoffments 
even where made by a mere tenant. 

The last named case was followed by others which overruled the con- 
tention of Mr. Butler and those of his views, and firmly established 
the law in accordance with Lord Mansfield's said opinion. 4 Kent's 
Com., 484 to 488, and note, 488-9. 

That is to say, in these cases the ancient rule that a feoffment operated 
"without regard to the estate or interest of the feoffor" (4 Cruise's 
Dig., Tit. 32, sec. 33 to 35) was modified to the extent that thereafter 
the possession of the feoffor must be something more than a mere .pos- 
session in privity with and under the true owner. Where the feoffor's 
possession was of this character, his feoffment would not pass the fee 
simple. If the feoffor's possession, however, was of an adverse char- 
acter and hostile to the true owner, the ancient rule as to the operation 
of feoffments was left unimpaired. Taylor v. Horde, supra. 

These cases subjected feoffments made by a feoffor holding in privity 
with or under the true owner to the same rule that governed grants, 
but left feoffments made by an abator, deforceor, intruder, discontinuor 
or disseisor, who had acquired a pedis positio on the whole land and 
held same hostile to the true owner, under the same ancient rule; and 
th,ey might, notwithstanding these cases, enfeoff and thereby pass title 
to their feoffee. 

However, under Lord Mansfield's decision, feoffments were shorn 
of their ancient efficacy of unimpeachably passing title, or putting the 
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feoffee in all cases in the same position as if he had the true title. 
Thereafter feoffments could, in certain cases, be avoided by actions in- 
volving the right or title. They were no longer regarded with the 
same degree of veneration. 

Still, until the proper judicial proceeding was taken, we can readily 
understand how one taking and holding possession under bona fide 
claim of title under a feoffment, would be regarded by the law as 
prima facie occupying the position of an ancient feoffee — i. e., he 
would be considered as having the title, and his pedis positio on the 
part of the land would be considered as giving him actual possession 
of the whole. 

This is believed by the writer to have been the origin of the doc- 
trine of what is known in modern times as ' * color of title. ' ' 

As actual livery of seisin fell into disuse, and charters or deeds of 
feoffment altogether superseded the parol gift and description which 
anciently accompanied the livery, the charter or deed of feoffment be- 
came, in practice, the means by which color of title was given. The 
deed or charter became in fact to be regarded as effecting the feoff- 
ment, and the word "feoffment" was used as synonymous with 
"charter"" or "deed of feoffment." In theory, actual livery was 
still necessary, but in fact it was not required. It became the rule, 
that 

"Courts of law and equity will presume livery of seisin to have been made, 
though not endorsed on the deed, where the permission has gone according to the 
feoffment for a great length of time." 4 Cruise's' Dig. Tit. 32, sec. 18. 

Hence we see how that, when 

" feoffments, from having been the only conveyance of land, . . . languished 
into mere form, and (became) nothing more than a common conveyance," 

the ancient efficacy attaching to them of giving color of title adhered 
also to common deeds of conveyance. As the latter, in practice, super- 
seded the old method of conveyance by feoffment, so there was given 
to them by the law the same virtue and effect. 

Technically, it is true, there is a difference between the operation 
that should be given to a grant from that given to a feoffment. In 
early days this distinction was clear. 

"The former could only operate upon the right of the party conveying; a 
feoffment visibly operated upon the possession." See Mr. Butler's note, 2 Tho. 
Co. Lit. 787. 

And 

"A person cannot grant . . . that he hath not a grant 
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only transfers what the grantor may lawfully givS." - 4 Cruise's Dig., Tit 32, 
sees. 45 and 50. 

Yet, we can readily understand how this distinction would be ex- 
tinguished in the gradual crystallization of the law, and he who 
entered into possession of land under a common deed of conveyance 
become to be considered as occupying the same position of favor in 
the law as one entering under an ancient feoffment. One was as much 
presumed, prima facie, to have the true title as the other; and to both 
would naturally be given alike, and for the same reasons, the benefit 
of the constructive possession which always attends the true title — 
i. e., the benefit of color of title. 

But, it will be remembered, 

No one could obtain this benefit by entering upon land with claim 
of title under a feoffment, whilst the true owner, at the time, had a 
pedis positio on any part of his land. 

It therefore follows that, 

No one can obtain this benefit by entering upon land with claim of 
title under any other species of conveyance, whilst the true owner, at 
the time, has a pedis positio on any part of his land. 

Similarly, as 

Any one could obtain this benefit, by entering upon land with claim 
of title under a feoffment, provided the true owner, at the time, had 
no pedis positio on any part of his land. So, 

Any one could obtain this benefit, by entering upon land with claim 
of title under any other species of conveyance, provided the true 
owuer, at the time, had no pedis positio on any part of his land. 

Such are the conclusions reached from a consideration of the com- 
mon law. 

That these conclusions, the last as well as the first, have not been 
changed by statute in Virginia, is believed to have been demonstrated 
by the discussion heretofore appearing in the pages of the Register. 
Both fall under the conclusion that the statute has no application to 
an adverse claimant. 

The decisions in Virginia are all in accord with the conclusion that 
the above is the common law doctrine. And no decision in Virginia 
has held that the common law has been changed in this regard by 
statute. 

It is true that Judge Baldwin, in Taylor v. Burnsides, let fall an 
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obiter dictum, attributing to the statute in Virginia the effect of giving 
constructive possession to a wrongful claimant. 

But the principles laid down by Judge Baldwin himself in that 
decision negative the conclusion he reached on this collateral proposi- 
tion, as we can now see clearly. The error in his reasoning on this 
subject seems manifest, and to have consisted in two particulars: First. 
He attributed to the Virginia statute (sec. 2740, Code of Va., 1887), 
the effect of changing the common law rule, so as to give constructive 
possession to an adverse claimant, where the common law did not. 
Second. He lost sight, for the moment, of the well settled common law 
rule, that the true owner, with a pedis positio on any part of his land, 
was in actual possession of the whole for all intents and purposes what- 
soever. I say, for the moment, because Judge Baldwin himself, in 
another part of the same opinion, lays down the true rule on the sub- 
ject, in Virginia, as well as at commpn law, where he says: 

"Thus the real or apparent owner dwelling on his farm, is as truly in the actual 
possession of his woods and his waters, as of his pastures, fields and gardens. 
What is the whole is to be determined by the limits owned or claimed. An in- 
truder, without color of title, is, of necessity, confined to his mere enclosures; 
there must be limits to his possession, and these are all he can have. Such, how- 
ever, are not the boundaries of the real or apparent owner; his marked or de- 
scribed abuttals show the extent; not merely of his claim, but his exclusive sway." 

This but illustrates how dangerous it is, even for the most able and 
most erudite judge, to depart from the precise point involved in the 
decision of the case before him, and does not at all detract from the 
admiration which this most "able and luminous" opinion commands. 
We can only admire the clearness of perception and exceeding ability 
with which that eminent judge followed the "guidance of principle 
through the labyrinth of adjudication," as he so aptly expressed it, 
and with which, without directly consulting the writers and reports of 
the common law, he drew out from ' ' the American cases ' ' which, he 
said, ' ' grieve the labor of research, not from the absence, but the ex- 
cess of authority, ' ' the very same principles, in almost every instance, 
which they all derive from the one common source — the common law 
of England. And the one defect in this otherwise perfect gem of logi- 
cal reasoning and lucid exposition of principles is scarcely perceptible 
when we regard it as a whole. 

The case of Stull v. Rich Patch Co., 92 Va. 253, has been frequently 
referred to in this discussion, and there has been some criticism of it. 
It is submitted, however, that this case is decided upon sound princi- 
ples, and, in effect, sustains the conclusions above reached. 
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In that case, at the time of the entry of the adverse claimant, under 
color of title, the true owner had no pedis positio on any part of his 
land. 

Upon common law principles, above set forth, the adverse claimant 
so entering gained, by a pedis positio on any part of the land, claim- 
ing the whole, an actual seisin or possession to the extent of the bounds 
of his color of title. It was but the same thing as the case of a feofiee 
receiving livery of seisin of a part of the land, in the name of the 
whole land enfeoffed, at a time when the true owner had no pedis 
positio on any part thereof. It passed actual possession of the whole 
covered by the words or charter of feoffment. 

Therefore, upon common law principles, thereafter — as the court well 
said in Stull v. Rich Patch Co., p. 276, quoting from Koiner v. Ran- 
kin, 11 Grat. 427— 
"he . . . becomes a/Anally possessed to the extent of his grant." 

Again, same page, from Cline v. Catron, 22 Grat. 392: 

"The visible occupancy and improvement of a part of the land in controversy 
is an actual possession of the whole to the limits of the claim under which it is held, 
and ousts or interrupts the legal seisin incident to the patent of the senior grantee. ' ' 

Again, p. 277: 

"The possession thus acquired by the junior claimant . . . is an actual pos- 
session of the whole land within his boundary." 

Now, at common law, after an adverse claimant had acquired such 
a possession, let us see how the true owner could put an end to it. 

If possession had been acquired by a "disseisor," i. e., by one ac- 
tually dispossessing the true owner of all pedis positio on the land by 
force, the true owner, at common law, might put an end to the adverse 
possession by entry on any part of his land, in the name of the whole. 
Thereafter, without such a statute as that in Virginia on the subject, 
the true owner would be considered in actual possession of the whole of 
his land, even that held by pedis positio of the adverse claimant. 

To such a case as this the reasoning of the very able argument of 
Mr. Parrish, counsel in the case of Stull v. Rich Patch Co., applies. 
In such a case the entry of the true owner, even as the law now stands 
by statute in Virginia, would at once reinvest him with what, for all 
intents and purposes, would be actual possession of all of his land not 
covered by the pedis positio of the adverse claimant. 

But the case is very different where the wrongful claimant enters 
on a vacant possession, under color of title. Such an one, as we have 
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seen, occupies the position of a feoffee. He is regarded with the same 
favor in the law as an heir was regarded at common law, where de- 
scent cast (after a year and a day in such case) tolled entry. The 
holder under color of title is not regarded in the same light as the 
first usurper of the wrongful possession. Of him and his possession, 
his grantor might say : 

"To thee it shall descend with better quiet, 
Better opinion, better confirmation ; 
For all the soil of achievement goes 
With me into the earth." 

The true owner could not invest himself with the benefit of con- 
structive possession by entry on the possession of one holding what 
was equivalent at common law to color of title. He was put to his 
right of action. Tho. Co. Lit. 20. 

That is to say, at common law, one who enters under what is equi- 
valent to color of title, on a vacant possession, thereby attained quoad 
constructive possession, what was equivalent to the position of the true 
owner with a pedis positio on any part of his land. It was not only 
an actual but an exclusive possession, which could not afterwards be 
divided by any mere constructive possession given by an entry thereon. 
The common law tolerated no division of the possession. There could 
be but one tenant of the freehold; there could be no divided investi- 
ture — no divided tenure — between hostile claimants. The one first 
in possession under what was equivalent to color of title was presumed 
to have the true title. There remained, it is true, for a certain period 
the trial of the right or title by proper action. But, until this legal 
procedure was taken, such holder of the possession was regarded, cer- 
tainly prima facie, as the holder of the true title, and the extent of 
his possession fixed accordingly. 

Hence, at common law, a claimant by adverse possession, under 
what amounted to color of title, having the first pedis positio on an 
interlock, would have been regarded as having what amounted to a 
pedis positio of the whole interlock. And, as the right of entry in 
the true owner was taken away, this possession could not be broken 
by entry of such owner on a part of the latter' s land, but outside of 
the interlock, because the effect given by law to a lawful entry could 
not follow. 

By statute of 32 Henry VIII, ch. 33, the common law rule, as to 
descent cast tolling entry, was modified so as to give the true owner 
five years before his right of entry was taken away. 3 Tho. Co. Lit. 28. 
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This was the law in Virginia until the revisal of 1849, when it was 
enacted that the right of entry should not be taken away at all by de- 
scent cast. Code 1849, p. 556, sec. 4. 

But a feoffee was held not to be within such statutes. 3 Tho. Co. 
Lit. 29. 

So that the case of an adverse claimant who enters upon a vacant 
possession under color of title — who occupies the same position as a 
feoffee, as we have seen — remains to this day, as at common law, quoad 
the effect that the mere entry of the true owner may have. upon his 
possession. And the constructive possession that the true owner's en- 
try upon any part of his land would have otherwise given him to the 
whole of it, cannot be given him, as against the constructive posses- 
sion of such an adverse claimant. 

But whilst this is true with regard to the right of entry of the true 
owner as against an adverse claimant under color of title, who has en- 
tered on a vacant possession, that is to say, whilst the right of entry 
of the former is tolled or taken away, so that he cannot have the bene- 
fit of having his entry on any part of his land work the effect of re- 
investing him with the actual seisin or possession of the whole of such 
land, this further is also true. 

The common law recognized two distinct elements of title, the jus 
and the seisina, the right and the possession. It was only when they 
were both united in the same person, that the title of that person was 
perfected. The true owner might lose the seisina and remedy by entry 
to restore it. But, on the other hand, the adverse claimant was held 
not to have added the jus to the seisina, until he had held the latter, 
unbroken and undisturbed, for the prescriptive period. 

Therefore, whilst the true owner could not by the constructive posses- 
sion which attends a lawful entry, dispossess the adverse claimant under 
color of title; yet, by going upon and taking pedis positio of a part of 
the land held by such adverse claimant, he could, as to such part, 
break the seisina necessary for the adverse claimant to hold for the 
prescriptive period. Boiling v. Mayor of Petersburg, 3 Rand. 510. 

And herein lay the only difference between the possession of the ad- 
verse claimant under color of title and the true owner. As the former 
had not the jus to any of the land, except to such of it as he had held 
by undisturbed seisina, by pedis positio or constructive possession, for 
the prescriptive period, the true owner might break such possession, 
as to any part of the land he actually entered upon, although only to 
such extent. But, as the latter already had the jus, if he first en- 
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tered on any part of his land, he was in a better position; for the pre- 
servation of his jus depended not upon his holding unbroken and un- 
disturbed possession, pedis positio on any part was sufficient for him 
to preserve his title to the whole. Even a pedis positio of a hostile 
claimant, at common law, on a part of such an owner's land, would 
not have broken his possession. 

In other words: 

If the true owner is first in his pedis positio on any part of his land ; 
an adverse claimant entering thereafter on the constructive possession 
of the true owner, had this constructive possession, which the law re- 
gards in all respects as if it were a pedis positio, to overcome. This, 
fit common law, could not be done, even by pedis positio of the ad- 
verse claimant. By aid of the Virginia statute, it can be overcome, 
to the extent of the adverse claimant's pedis positio, but no further. 

Conversely : 

If the adverse claimant, under color of title, is first in his pedis 
positio on any part of the land covered by his color of title, the true 
owner, entering thereafter, on the constructive possession of the former, 
has this constructive possession, which the law regards in all respects 
as if it were a pedis positio, to overcome. This, at common law, can 
be done to the extent of the true owner' s pedis positio, hut no further. 
No statute is necessary to enable this to be done. 

Therefore, we see that the case of Stull v. Rich Patch Co. was rightly 
decided upon common law principles, and "was not based upon the 
statute in Virginia. 

The student who desires to exhaust the suoject from the standpoint 
of the American cases is referred to the decisions cited by Mr. Lee, 
in his note in Taylor v. Burnsides; Judge Baldwin in latter case; note of 
American editor to case of Taylor v. Horde in Smith's Lead. Cas. ; 
article of Mr. H. Campbell Black in American Law Register, July, 
1887; 26 Am. & Eng. Ency. Law, pp. 39-43; Mr. R. L. Parrish's 
note of argument in Stull v. Rich Patch Co. 

It is regretted that space will not admit a detailed reference to these 
authorities, especially to the case of Garrett v. Ramsey, 26 W. Va. 
pp. 375-6, and the opinion of Judge Snyder therein, referred to by 
Mr. Parrish in his said note. It will be seen that Judge Snyder, in 
his opinion, as a whole, refutes his own position that the Virginia 
statute gives constructive possession to an adverse claimant. 

One word, in conclusion, with reference to the hardships which have 
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been suggested by previous writers in the Register on the subject in 
hand. 

These hardships grow out of giving color of title and constructive 
possession to the wrongful claimant. We have seen what is believed to 
be the common law origin of this, and the common law reasons there- 
for; and how firmly embedded in our jurisprudence is this rule — so 
firmly embedded, indeed, that nothing short of legislative enactment 
can remove it. At the same time it must be admitted that the com- 
mon law reasons for this rule have, in a great degree, if not. entirely, 
been removed in modern times. Indeed, this common law rule may 
be said to be antagonistic to the policy of our law of the present day, 
as exemplified in our registry system. 

Application to the legislature for the enactment of a statute abolish- 
ing the rule as to color of title and taking away its benefits from 
wrongful claimants, so that our records will show the exact condition 
of the title of each land-owner, except where the land is in the pedis 
positio, or to the extent that it is in the pedis podtio, of an adverse 
claimant, is believed to be the true remedy for the hardships complained 
of. F. W. Sims. 

Louisa, Va. 



THE EXTENSION OP LOANS SEOUBED BY DEED 
OP TRUST. 



The fo'iowing reflections upon the subject of the extension of loans 
secured by deed of trust grow out of a case met with in ordinary 
practice. 

Although intended to cover in a general manner the subject treated, 
there will be no attempt at exhaustive treatment; but simply a discus- 
sion of such points as arose in the case referred to which are believed 
to be of interest. 

The' following facts are assumed as attending upon any case likely to 
arise which will involve the points here discussed, to-wit, a loan of a 
fixed sum, say three thousand dollars, for a stated period, say three 
years; a deed of trust to secure the notes which represent the principal 
and interest of said loan, authorizing the trustee to sell in the event of 
default being made in the payment of any of the notes secured in the 
deed; and finally, an agreement to extend the loan for a further period 
of three years entered into prior to the maturity of the principal note. 



